ESCROW AGREEMENT

THIS ESCROW AGREEMENT, (“Agreement”) made and entered into as of _____________, 2016, by and among: (a) _________________________, a Delaware corporation (“Tenant”); (b) ___________________________________________ (the “Funding Parties”); (c) _____________________________________________, both Ohio limited liability companies, as tenants in common (hereinafter collectively referred to as “Landlord”) and (c) barrister’s title services of the Carolinas, LLC (“Escrow Agent”).

W I T N E S S E T H:

WHEREAS, Tenant, and Landlord are parties to a certain Lease dated as of the date hereof (the “Lease”) covering certain leased premises more particularly described on Schedule A attached to the Lease (the “Premises”) located in the so-called University Commons Shopping Center in Burlington, North Carolina. A copy of said Lease is attached hereto for reference purposes.
 
WHEREAS, Section 3.4 of the Lease provides that a Construction Allowance “” in the amount of $892,695.00 (the “Escrow Fund”), shall be deposited in escrow. 


WHEREAS, the Funding Parties have agreed to provide the Escrow Fund on behalf of the Landlord as third party beneficiaries to the Lease.
WHEREAS, Landlord, the Funding Parties and Tenant desire that Escrow Agent hold, invest and disburse the Escrow Fund, in accordance with the terms hereof or as otherwise directed jointly by Landlord and Tenant.

NOW, THEREFORE, in consideration of the Premises and the sum of TEN AND NO/100THS ($10.00) DOLLARS in hand paid by each party hereto to each of the others, at and with the execution and delivery of this Agreement, and other good and valuable consideration, the receipt, adequacy and sufficiency thereof being hereby acknowledged, Landlord, the Funding Parties, Tenant and Escrow Agent covenant and agree that:

1. Escrow Agent is appointed as the entity responsible for holding, investing and disbursing the Escrow Fund and Escrow Agent accepts such appointment, all subject to the terms and conditions of this Agreement.

2. ’On the date hereof, the Funding Parties shall deposit with Escrow Agent the full amount of the Escrow Fund.  Escrow Agent shall hold the Escrow Fund in escrow and shall distribute the Escrow Fund in accordance with this Agreement.  Escrow Agent shall (subject to collection if Landlord’s payment is by any means other than immediately available funds) immediately deposit the Escrow Fund in a dedicated commercial interest bearing money market account with [____________] Bank (the “Bank”), which shall be the “Investment” for all purposes of this Agreement.  All interest earned upon the Investment shall be the property and income of Landlord.  Escrow Agent is authorized to file appropriate or necessary reports or returns of interest earned with the United States Treasury Department, Internal Revenue Service, and any applicable State or local taxing authority.  

3. Provided Escrow Agent has obtained approval from Landlord and Tenant as to the bank or banks to which the Escrow Fund is deposited (the Bank being hereby approved by Landlord and Tenant) and provided the medium of investment has likewise been approved (the Investment being hereby approved by Landlord and Tenant), the Escrow Agent shall have no responsibility or accountability for the continued business operation of Bank or for its failure or inability to repay deposits, nor the rate of return on the Investment, nor shall Escrow Agent have responsibility or accountability for any liquidation penalty extracted or imposed by the Bank by reason of early termination or withdrawal of the Investment.

4. Tenant shall deliver to Escrow Agent a notice requesting payment from the Escrow Fund to Tenant of the Construction Allowance (a “Payment Notice”) which shall state the date that a payment is due and owing under the terms of the Lease.  Simultaneously with the delivery of a Payment Notice to Escrow Agent, Tenant shall deliver to Landlord a copy of the Payment Notice.  With respect to the portion of the Construction Allowance referenced in Section 3.4 (1) of the Lease, such Payment Notice shall list the Commencement Date (as such capitalized term is defined in the Lease), and with respect to the portion of the Construction Allowance referenced in Section 3.4(2) of the Lease, such Payment Notice shall be accompanied by a lien waiver from Tenant’s general contractor stating that ninety percent (90%) of the cost of Tenant’s Initial Work with respect to the Demised Premises has been paid (collectively, the “Required Payment Documents”).  Escrow Agent shall pay the required amount from the Escrow Fund to Tenant within twenty (20) days after receipt of each Payment Notice unless Landlord provides written notice of objection (“Objection Notice”) to both Tenant and Escrow Agent within ten (10) days after Landlord’s receipt of the Required Payment Documents.  Landlord agrees that it shall only be entitled to deliver a Landlord’s Objection Notice if the information (the Commencement Date) or the documentation (the general contractor lien waiver) required to be included in the Required Payment Documents received by Landlord was insufficient, detailing any missing, insufficient or incorrect information or documents.  Upon receipt of the Objection Notice, Escrow Agent shall pay to Tenant any portion of the amount approved for disbursement by Landlord in the Objection Notice.  With respect to the amounts objected to by Landlord in the Objection Notice, Tenant and Landlord mutually agree to act in good faith and to exercise commercially reasonable business judgment in resolving any objections that Landlord may have raised in the Objection Notice within the thirty (30) days following the date of Tenant’s receipt of the Objection Notice.  In the event that Tenant and Landlord are able to resolve all or some of Landlord’s objections during such thirty (30) day period, Landlord shall send a written notice to the Escrow Agent, with a copy to Tenant, instructing the Escrow Agent to disburse the amounts for which Landlord’s objections have been resolved.  In the event that the Tenant and Landlord agree that a resolution of Landlord’s objections involve Tenant agreeing to revise the amount requested in the applicable Payment Notice, Tenant shall send to Escrow Agent and Landlord a revised Payment Notice.  With respect to any amounts to which Tenant and Landlord do not agree upon a resolution of Landlord’s objection during such thirty (30) day period, then a Dispute (as hereinafter defined) shall be deemed to exist.

5. Escrow Agent shall not be liable for any loss, costs or damage which  either Landlord or Tenant may suffer or incur as a result of Escrow Agent’s act, omission or performance under this Agreement unless caused by Escrow Agent’s willful misconduct or gross negligence.  Escrow Agent shall not be liable for any error of judgment or for any act done or step taken or omitted by it in good faith, or for any mistake of fact or law, or for anything which it may do or refrain from doing in connection herewith, except as may arise due to its own willful misconduct, and Escrow Agent shall have no duties to anyone except Landlord and Tenant.

6. In performing its duties hereunder, Escrow Agent shall be entitled to rely in good faith on any written notice or direction which it may receive from either or both of Landlord or Tenant and, without duty to inquire further (unless Escrow Agent has actual notice of the need for inquiry), upon the authenticity of signature and of the authority of any person or persons acting or purporting to act on behalf of either Tenant or Landlord.
7. In the event any dispute should arise or exist as between Landlord and Tenant as to the selection of any bank or banks as the “Bank”; as to the amount or medium of any Investment; or as to the distribution and disbursement of the Escrow Fund, any interest thereon or any portion thereof after their good faith attempts to resolve any issues in accordance with Paragraph 4 above (in any case, or any combination of circumstances, a “Dispute”) or in the event Escrow Agent reasonably believes in good faith that a Dispute exists, Escrow Agent shall have the right to file an action in interpleader, naming Landlord and Tenant, in the United States District Fourt for [___________] North Carolina (the “Court”) (Tenant and Landlord and each of them, hereby evidencing their consent to the venue and jurisdiction of the foregoing court, subject only to satisfaction of the requirements for federal jurisdiction, if that is the forum selected by Escrow Agent) and to deposit only that portion of the Escrow Fund which is contested into the Court, after first deducting Escrow Agent’s reasonable and actual costs of filing the action, including, without limitation, attorneys’ fees, court costs and costs incurred in consulting legal counsel of Escrow Agent’s selection prior to filing the interpleader action.  Concurrently with such filing, if the entire balance of the Escrow Fund is contested and deposited into the Court, Escrow Agent shall be dismissed from such action, whereupon this Agreement shall terminate, all liability, obligation and responsibility of Escrow Agent hereunder shall be released, discharged and accounted for, absolutely and forever, as shall also be the case upon any full disbursement of the Escrow Fund and interest thereon as provided in this Agreement.  A Dispute shall be deemed to exist if either Landlord or Tenant notifies Escrow Agent that the Escrow Fund or portion thereof is to be distributed in a certain manner and further advises Escrow Agent that the other party has refused to agree thereto after their good faith attempts to resolve any objections and issues in accordance with Paragraph 4 above.

8. Tenant and Landlord hereto further agree that Escrow Agent assumes no liability for and is expressly released from any claim or claims whatsoever in connection with the receiving, retaining and delivering of the above papers and funds except to account for payment and/or delivery made thereon.  Deposit by Escrow Agent of the instruments and funds (less its charges and expenses incurred herein) comprising this escrow in Court, shall relieve Escrow Agent of all further responsibility and liability, and Escrow Agent is hereby expressly authorized to disregard in its sole discretion any and all notices or warnings given by any of the parties hereto, or by any other person or corporation, but the said Escrow Agent is hereby expressly authorized to regard and to comply with and obey any and all Orders, Judgments or Decrees entered or issued by any Court with or without jurisdiction, and in case Escrow Agent obeys or complies with any such Order, Judgment or Decree of any Court it shall not be liable to any of the parties hereto or to any other person, firm or corporation by reason of such compliance, notwithstanding any such Order, Judgment or Decree be entered or be subsequently reversed, modified, annulled, set aside or vacated.  In case of any suit or proceeding regarding this escrow to which Escrow Agent is or may be at any time a party, it shall have a lien on the contents hereof for any and all cost, attorneys’ fees, whether such attorneys shall be regularly retained or specially employed and other expenses which it may have incurred or become liable for on account thereof, and it shall be entitled to reimburse itself therefor out of said deposit, and the undersigned jointly and severally agree to indemnify and hold harmless Escrow Agent from all loss, costs or damages incurred, including but not limited to attorneys’ fees, by reason of this Agreement or the subject matter hereof or any cause of action which may be filed in connection therewith and to pay Escrow Agent, upon demand all such costs, fees and expenses so incurred.

9. In the event that Escrow Agent is requested to perform any service not specifically provided hereinabove, or that there is any assignment or attachment of any interest in the subject matter of this escrow or any modification thereof, or that any controversy arises hereunder, or that Escrow Agent is made a party to, or intervenes in, any litigation pertaining to this escrow or the subject matter hereof, Escrow Agent shall be reasonably compensated therefor and reimbursed for all costs and expenses occasioned thereby; and the parties hereto agree jointly and severally to pay the same and to indemnify Escrow Agent against any loss, liability, or expense incurred in any act or thing done by it hereunder, it being understood and agreed that Escrow Agent may interplead the subject matter of this escrow into the Court in accordance with paragraph 7 above.

10. Escrow Agent may consult with legal counsel in the event of any dispute or questions as to the construction of the foregoing instructions, or Escrow Agent’s duties hereunder, and Escrow Agent shall incur no liability and shall be fully protected in acting in accordance with the opinion and instructions of such counsel.

11. As a matter which shall survive any termination of this Agreement, Landlord and Tenant, jointly and severally, indemnify and hold harmless Escrow Agent from and against any and all loss, cost, claim, expense, damage or demand including, but not limited to, court costs and reasonable, actual attorneys’ fees, which Escrow Agent may suffer, incur or be threatened with and which arise from, and in connection with, or may in any manner whatsoever be derivative of, Escrow Agent’s performance of its duties and responsibilities hereunder.  In order for Escrow Agent to invoke the benefit of this indemnity, it shall only be necessary for Escrow Agent to give notice to Tenant and Landlord of the issue involved under this Paragraph 11 and, from and after the date of such notice, Escrow Agent shall be fully and completely reimbursed for all costs and, if necessary, defended by legal counsel approved by Escrow Agent against all claims.

12. (a)  Escrow Agent shall not have the right to assign this Agreement or Escrow Agent’s duties and responsibilities hereunder, nor transfer the Escrow Fund or any portion thereof and interest to another person or entity, except after first giving 30 day notice of Escrow Agent’s intent to the Landlord and Tenant.  In the event of any such transfer or assignment as is contemplated by said 30 day notice Escrow Agent shall cause to be delivered to Landlord and to Tenant an assumption agreement in writing whereby Escrow Agent’s successor (who shall become “Escrow Agent” hereunder) assumes all duties and responsibilities of Escrow Agent existing under and by virtue of this Agreement and in respect of the Escrow Fund and which contains then-current information regarding notice.  Neither Escrow Agent nor any successor under this Paragraph 9(a) shall be relieved of liability to Landlord and Tenant by reason of any transfer and assignment of Escrow Agent’s duties effected pursuant to  this paragraph. 

(a)   Landlord and Tenant shall be free at any time and from time to time to transfer their rights under this Agreement and with respect to the Escrow Fund or any portion thereof without the involvement or consent of Escrow Agent provided that, upon any such transfer and assignment, Landlord or Tenant, as the case may be, as a condition upon such transfer or assignment becoming effective as to Escrow Agent, shall cause to be delivered to Escrow Agent a written assignment and assumption agreement on the part of its successor, whereby such successor assumes and agrees to perform all rights, duties, obligations and indemnities of Tenant or Landlord (as the case may be, and such person or entity shall thereby be and become “Tenant” or “Landlord” hereunder).  Any such assignment and assumption agreement shall also bear written and executed consent of the non-assigning entity.  Neither Landlord nor Tenant, as they are originally named herein, nor any successor thereof pursuant to this Paragraph 12(b), shall be relieved or released of the indemnity made and given to Escrow Agent under and by virtue of Paragraph 11 of this Agreement.

(b)   Landlord and Tenant, acting jointly only, and with or without cause, may terminate Escrow Agent’s duties and obligations under this Agreement at any time upon prior written notice to Escrow Agent to such effect, which notice shall specify the person or entity to whom the Escrow Fund, and all interest thereon, shall be disbursed.  Upon such disbursement, all duties, liabilities and obligations of Escrow Agent under this Agreement shall terminate.

13. All notices or directions required, necessary or desired to be given in respect of this Agreement shall be in writing, executed by Landlord and Tenant, or Escrow Agent, or their designated representative, and, except as otherwise provided in this Agreement, shall be deemed given and effective when hand delivered against receipt by any means to the party for whom such notice is intended, or on the next business day following the day upon which such notice is deposited with and sent by a nationally recognized overnight delivery service, and, addressed as follows:

     a) If to Tenant:


 
b) If to Landlord:

c)  If to Escrow Agent:

or to such other address or attention as may be directed by proper notice.

14. Escrow Agent is not a party to the Lease in any respect and is not intended to be or become a party thereto for any reason.

15. Escrow Agent shall serve without remuneration or fee under this Agreement except for __________, which shall be paid to Escrow Agent by Landlord.  In any event, Escrow Agent, notwithstanding the de minimis administrative charges imposed hereunder, is acting as a stakeholder and accommodation party to Landlord and Tenant under and by virtue of this Agreement.

16. Except as may be otherwise expressly provided herein, this Agreement and the terms, covenants and conditions hereof, shall be binding upon and shall inure to the benefit of Landlord, Tenant and Escrow Agent and their respective or permitted successors or assigns.  As used herein, the terms “Landlord”, “Tenant” and “Escrow Agent” mean and include the persons or entities signatory hereto and their respective successors, assigns and legal representatives.

17. This Agreement is a contract for performance of escrow services and is to be governed, interpreted, construed and enforced under and by reference to the substantive (but not the conflicts) laws of the State of Texas.

18. It is not intended that any provision of this Agreement, now or hereafter contained, shall constitute, or be deemed or construed so as to constitute, a commitment or undertaking by Escrow Agent with respect to title, examination or certification of title, the status of title, or the insurance of title to the Premises.  No practice or conduct of the parties under and in respect of this Agreement and the rights, duties, obligations and activities hereof shall produce a continuing result or be deemed or construed to produce, a contrary result to this express intention of the parties, in any manner whatsoever.

19. This Agreement may not be altered, modified or amended in any manner other than in writing, executed by each party hereto in the same degree of dignity in which this Agreement is executed.

20. This Agreement may be executed in one or more counterparts, provided that any aggregate number of counterparts having at least one original execution of each party affixed, shall constitute one and the same Agreement.

[EXECUTION PAGE FOLLOWS]

IN WITNESS WHEREOF, Landlord, Tenant and Escrow Agent, in each case acting by and through their duly authorized and incumbent representatives, have caused this Agreement to be executed, in multiple counterpart original and have delivered the same, each to the others, to be effective as of the day and year first above written.

TENANT: 
LANDLORD:
FUNDING PARTIES:
ESCROW AGENT: 

BARRISTER’S TITLE SERVICES OF THE CAROLINAS, LLC 
By:







 Salvatore Balsamo
 Underwriting Counsel

Authorized Signatory
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