REAL ESTATE ISSUES RELATED
TO ESTATES

I. THERE IS AN ESTATE INVOLVED. WHAT DO I LOOK FOR?

1.

When is Probate Necessary?
a.

b.

Will:
i.

Probate describes the process of closing out one’s Estate. Generally, it is
required by the North Carolina General Statutes, however, there are some
notable exceptions. This Training Session will focus only on those
estates which leave Real Property which is not owned by the Decedent
as a Tenant-by-the-Entirety.

ii.

As a general rule, if the Decedent left a will, the Estate (and the will) must
be probated.

iii.

Required when there is a will and the Decedent owned real property at
her death which was not owned as a Tenant-by-the-Entirety. (See NCGS
31-39) (Note however, the Two-year rule Exception).

Intestate:
For smaller or insolvent estates which contain as their main or sole asset real
estate, Probate may be unnecessary. However, consider the following:
i.

Debts of the Estate:

Probate may be necessary to satisfy claims of creditors. Moreover, it may
become necessary for the PR to sell the real estate owned by the Decedent to
satisfy said debts.
ii.

Shortened SOL related to Claims of Creditors:

It may be wise to take advantage of the Shortened Statute of Limitations (90 days)
by opening an estate and filing a Notice of Creditors.
2.

Claims of Creditors
a.

Requirement for Notice of Claims (Notice to Creditors) (See NCGS 28A-14-1)

b.

Effect of Notice as it Relates to the Sale of Property (See 28A-17-12)
i.

Sale of property takes place after death of decedent but before publication
of Notice to Creditors then sale is void as to Creditors of the Estate.

ii.

Sale of property takes place after publication of Notice to Creditors but
before approval of Final Accounting then sale is void as to Creditors of
the Estate unless Deed is signed by Personal Representative.

iii.

Sale of property takes place two years after death of decedent then sale is
valid as to Creditors (and anyone else. . .)

II. SO. . .WHO SIGNS THE DEED?

3.

Authority of PR to Sell Real Estate
a.

NCGS 28A-15-1 & NCGS 28A-15-2

i.
Generally, real property does not become part of a Decedent’s estate. The
Decedent’s real property belongs to his or her heirs the very instant he or she dies.
“The title to real property of a decedent is vested in his heirs as of the time of his
death; but the title to real property of a decedent devised under a valid probated will
becomes vested in the devisees and shall relate back to the decedent's death, subject to
the provisions of G.S. 31-39.”
ii.
However, the sale of the Decedent’s real estate may be necessary for the
PR to discharge one of his/her most important duties – the satisfaction of any claims of
creditors.
iii.
There is a split among attorneys in this State regarding what language in a
will is necessary for a PR to sell Real Estate to satisfy claims of creditors.
iv.
“Provided that before real property is selected the personal representative
must determine that such selection is in the best interest of the administration of the
estate.”

b.

Montgomery v. Hinton

Facts: The Decedent left his real property to his son. The Decedent’s brother was
named Executor (PR) by the will. The will indicated that the Executor was granted those powers
listed under 32-27 of the North Carolina General Statutes. Executor attempted to sell the
property and the Plaintiff (Guardian of the son) objected.
Holding:
“On this issue, the court specifically finds that the powers and
authority given Defendant under the will in question and NCGS 32-27, do not allow the
Defendant to sell the real property in question without court approval since neither the will nor
North Carolina law confer any interest, possession or title to the real property in the Defendant
that will defeat the rights of Plaintiff devisee.”
“To allow an executor to rely on this statute, and nothing more, to justify the sale of
property devised under a will would be to grant to all executors unbridled discretion to dispose of
devised real estate without showing any reason or necessity therefore and without the knowledge
of the devisee.”
Conclusion: It appears that the will should clearly convey the real estate to the
personal representative for the benefit of the Estate and specifically incorporate the power in
GS 32-27(2). Conveying to the heirs but reserving powers in the PR is not good enough under
Montgomery. Montgomery requires a devise to the Executor or a more explicit grant of
authority to sell the property.
Scenarios:
(1)

Will directs PR to sell property;

(2)
Will devises property to PR and either explicitly grants PR authority to
sell or incorporates powers under GS 32-37;
(3)
Will devises property to specific individuals (heirs) and incorporates
powers under GS 32-37;
(4)
Will devises property to specific individuals (heirs) and grants to PR “the
power to sell, convey, mortgage, lease or otherwise transfer my property as he deems in
the best interests of my estate, without court order.”
(5)
Will devises property to specific individuals, however, PR needs to sell
property to satisfy claims of creditors. PR obtains Order from Clerk of Court to sell
property.
c.

Sale of Real Property NCGS 28A-17-1 & NCGS 28A-17-2
i.

§ 28A-17-1 Sales of real property.

Pursuant to authority contained in G.S. 28A-15-1 the personal representative may, at any
time, apply to the clerk of superior court of the county where the decedent's real property or
some part thereof is situated, by petition, to sell such real property for the payment of debts and
other claims against the decedent's estate.
ii.

§ 28A-17-2 Contents of petition for sale.

The petition to sell real property shall include:
(1) A description of the real property and interest therein sought to be sold;
(2) The names, ages and addresses, if known, of the devisees and heirs of the decedent;
(3) A statement that the personal representative has determined that it is in the best interest
of the administration of the estate to sell the real property sought to be sold.
d.

4.

Fraudulent Transfers – NCGS 28A-15-10
i.

PR has the ability to recover real property sold to avoid creditors.

ii.

Tip off: Property sold to close relation close in time to the recording of
judgment(s).

iii.

Exception for Bona Fide Third Party Purchasers

Shares of Surviving Spouse
a.

Intestate Shares (NCGS 29-14)
i.

1 child (or a lineal descendant of only one deceased child);
= 1/2 undivided interest in the real property;

ii.

Two or more children (or by one child and any lineal descendant of one or
more deceased children or by lineal descendants of two or more deceased
children);
= 1/3 undivided interest in the real property;

iii.

0 children (or any lineal descendant of a deceased child or children), but is
survived by one or more parents;
= 1/2 undivided interest in the real property;

iv.

0 children (or any lineal descendant of a deceased child or children), 0
parents;

= 100% of the real property.
b.

Elective Shares aka “Marital Rights” (NCGS 29-30 and 30-3.1)
i.

What?

In lieu of the intestate share provided in G.S. 29-14 or G.S. 29-21, or of the elective share
provided in G.S. 30-3.1, the surviving spouse of an intestate or the surviving spouse who has
petitioned for an elective share shall be entitled to take as his or her intestate share or elective
share a life estate in one third in value of all the real estate of which the deceased spouse was
seised and possessed of an estate of inheritance at any time during coverture. . .
ii.

When?

a.
In case of intestacy, then within 12 months after the death of the
deceased spouse if letters of administration are not issued within that period, or
b.
If letters of administration are issued within 12 months after the
date of the death of the deceased spouse, then within one month after the
expiration of the time limited for filing claims against the estate, or
iii.

How?

The election provided for in subsection (a) shall be made by the filing of a notice
thereof with the clerk of the superior court of the county in which the administration of the
estate is pending, or, if no administration is pending, then with the clerk of the superior court of
any county in which the administration of the estate could be commenced.
5.

Shares of Others
a.

Intestacy (NCGS 29-15)
(i)

If the intestate is survived by 1 child (or by only one lineal descendant of
only one deceased child),
= 100% to Child

(ii)

If the intestate is survived by 2 children (or by one child and any lineal
descendant of one or more deceased children),
=50% to each child (per stirpes)

(iii)

If the intestate is survived by both parents,
= 50% to each surviving parent; or

(iv)

If the intestate is survived by brothers and sisters (and the lineal
descendants of any deceased brothers or sisters)
-split among the siblings (per stirpes)

b.

Calculating Shares Among Classes ( NCGS 29-16)

III. OTHER “FUN” STUFF.

6.

Ancillary Proceedings (NCGS 28A-26-1 & NCGS 28A-26-3)
a.

Venue & Jurisdiction

i.
County of residence is the proper venue for an estate to be probated. Can
also be probated where Decedent owns real property.
ii.
If Decedent was resident on one county and owned property in another,
Estate does not have to be probated in both counties. Exemplified copies of estate file
from County of residence may be filed in county where real property lies.
iii.
Same procedure should be filed where Decedent was an out-of-state
resident who owned property in North Carolina.
7.

Spousal Allowances (NCGS 30-15)
a.

$10,000.00

b.

Superior to Liens & Claims of Creditors

c.

May Result in Deficiency Judgment

CITED STATUTES
(1)
§ 31-39 Probate necessary to pass title; recordation in county where land lies; rights of innocent
purchasers.
No will shall be effectual to pass real or personal estate unless it shall have been duly proved and allowed
in the probate court of the proper county, and a duly certified copy thereof shall be recorded in the office of the
superior court clerk of the county wherein the land is situate, and the probate of a will devising real estate shall be
conclusive as to the execution thereof against the heirs and devisees of the testator, whenever the probate thereof
under the like circumstances, would be conclusive against the next of kin and legatees of the testator: Provided, that
the probate and registration of any will shall not affect the rights of innocent purchasers for value from the heirs at
law of the testator when such purchase is made more than two years after the death of such testator or when such
purchase is made after the filing of the final account by the duly authorized administrator of the decedent and the
approval thereof by the clerk of the superior court having jurisdiction of the estate. Such conveyances, if made
before the expiration of the time required by this section to have elapsed in order for same to be valid against the
heirs and devisees of the testator, shall, upon the expiration of such time, become good and valid to the same effect
as if made after the expiration of such time, unless in the meantime a proceeding shall have been instituted in the
proper court to probate the will of the testator. (1784, c. 225, s. 6; R.C., c. 119, s. 20; Code, s. 2174; Rev., s. 3139;
1915, c. 219; C.S., s. 4163; 1953, c. 920, s. 1.)
(2)

§ 28A-14-1 Notice for claims.

(a) Every personal representative and collector after the granting of letters shall notify all persons, firms and
corporations having claims against the decedent to present the same to such personal representative or collector, on
or before a day to be named in such notice, which day must be at least three months from the day of the first
publication or posting of such notice. The notice shall set out a mailing address for the personal representative or
collector. The notice shall be published once a week for four consecutive weeks in a newspaper qualified to publish
legal advertisements, if any such newspaper is published in the county. If there is no newspaper published in the
county, but there is a newspaper having general circulation in the county, then at the option of the personal
representative, or collector, the notice shall be published once a week for four consecutive weeks in the newspaper
having general circulation in the county and posted at the courthouse or the notice shall be posted at the courthouse
and four other public places in the county. Personal representatives are not required to publish or mail notice to
creditors if the only asset of the estate consists of a claim for damages arising from death by wrongful act. When any
collector or personal representative of an estate has published or mailed the notice provided for by this section, no
further publication or mailing shall be required by any other collector or personal representative.
(b) Prior to filing the proof of notice required by G.S. 28A-14-2, every personal representative and collector
shall personally deliver or send by first class mail to the last known address a copy of the notice required by
subsection (a) of this section to all persons, firms, and corporations having unsatisfied claims against the decedent
who are actually known or can be reasonably ascertained by the personal representative or collector within 75 days
after the granting of letters. Provided, however, no notice shall be required to be delivered or mailed with respect to
any claim that is recognized as a valid claim by the personal representative or collector.
(c) The personal representative or collector may personally deliver or mail by first class mail a copy of the notice
required by subsection (a) of this section to all creditors of the estate whose

names and addresses can be ascertained with reasonable diligence. If the personal representative or collector in good
faith believes that the notice required by subsection (b) of this section to a particular creditor is or may be required
and gives notice based on that belief, the personal representative or collector is not liable to any person for giving
the notice, whether or not the notice is actually required by subsection (b) of this section. If the personal
representative or collector in good faith fails to give notice required by subsection (b) of this section, the personal
representative or collector is not liable to any person for such failure. (1868-9, c. 113, s. 29; 1881, c. 278, s. 2; Code,
ss. 1421, 1422; Rev., s. 39; C.S., s. 45; 1945, c. 635; 1949, c. 47; c. 63, s. 1; 1955, c. 625; 1961, c. 26, s. 1; c. 741, s.
1; 1973, c. 1329, s. 3; 1977, c. 446, s. 1; 1985, c. 319; 1987 (Reg. Sess., 1988), c. 1077, s. 1; 1989, c. 378, s. 1, c.
770, s. 8; 1991, c. 282, s. 1.)
(3)

§ 28A-17-12 Sale, lease or mortgage of real property by heirs or devisees.

(a) If the first publication or posting of the general notice to creditors as provided for in G.S. 28A-14-1 occurs
within two years after the death of the decedent:
(1) All sales, leases or mortgages of real property by heirs or devisees of any resident or nonresident decedent
made after the death of the decedent and before the first publication or posting of the general notice to creditors are
void as to creditors and personal representatives; and
(2) All sales, leases or mortgages of real property by heirs or devisees of any resident or nonresident decedent
made after such first publication or posting and before approval of the final account shall be void as to creditors and
personal representatives unless the personal representative joins in the sale, lease or mortgage.
(b) If the first publication or posting of the general notice to creditors as provided for in G.S. 28A-14-1 does not
occur within two years after the death of the decedent, all sales, leases or mortgages of real property by heirs or
devisees of any resident or nonresident decedent shall be valid as to creditors and personal representatives of the
decedent. (1973, c. 1329, s. 3; 1979, 2nd Sess., c. 1246, s. 1.)
(4)

§ 28A-15-1 Assets of the estate generally.

(a) All of the real and personal property, both legal and equitable, of a decedent shall be assets available for the
discharge of debts and other claims against his estate in the absence of a statute expressly excluding any such
property. Provided that before real property is selected the personal representative must determine that such
selection is in the best interest of the administration of the estate.
(b) In determining what property of the estate shall be sold, leased, pledged, mortgaged or exchanged for the
payment of the debts of the decedent and other claims against his estate, the personal representative shall select the
assets which in his judgment are calculated to promote the best interests of the estate. In the selection of assets for
this purpose, there shall be no necessary distinction between real and personal property, absent any contrary
provision in the will.
(c) If it shall be determined by the personal representative that it is in the best interest of the administration of the
estate to sell, lease, or mortgage any real estate or interest therein to obtain money for the payment of debts and
other claims against the decedent's estate, the personal representative shall institute a special proceeding before the
clerk of superior court for such purpose pursuant to Article 17 of this Chapter, except that no such proceeding shall
be required for a sale made pursuant to authority given by will. A general provision granting authority to the
personal representative to sell the testator's real property, or incorporation by reference of the provisions of G.S. 3227(2) shall be sufficient to eliminate the necessity for a proceeding under Article 17. If a special proceeding has
been instituted by the personal representative pursuant to G.S. 28A-13-3(c), the personal representative may petition
for sale, lease, or mortgage of any real property as a part of that proceeding and is not required to institute a separate
special proceeding.
(d) The crops of every deceased person, remaining ungathered at his death, shall, in all cases, belong to the
personal representative or collector, as part of the personal assets of the decedent's estate; and shall not pass to the

devisee by virtue of any devise of the land, unless such intent be manifest and specified in the will. (1868-9, c. 113,
ss. 14, 15; Code, ss. 1406, 1407; Rev., ss. 45, 47; C.S., ss. 52, 54; 1973, c. 1329, s. 3; 1975, c. 300, s. 5; 1985, c.
426; 2001-413, s. 2.1; 2002-159, s. 9.)
(5)

§ 28A-15-2 Title and possession of property.

(a) Personal Property. - Subsequent to the death of the decedent and prior to the appointment and qualification of
the personal representative or collector, the title and the right of possession of personal property of the decedent is
vested in his heirs; but upon the appointment and qualification of the personal representative or collector, the heirs
shall be divested of such title and right of possession which shall be vested in the personal representative or collector
relating back to the time of the decedent's death for purposes of administering the estate of the decedent. But, if in
the opinion of the personal representative, his possession, custody and control of any item of personal property is not
necessary for purposes of administration, such possession, custody and control may be left with or surrendered to the
heir or devisee presumptively entitled thereto.
(b) Real Property. - The title to real property of a decedent is vested in his heirs as of the time of his death; but
the title to real property of a decedent devised under a valid probated will becomes vested in the devisees and shall
relate back to the decedent's death, subject to the provisions of G.S. 31-39. (1973, c. 1329, s. 3.)
(6)

§ 28A-15-10 Assets of decedent's estate for limited purposes.

(a) When needed to satisfy claims against a decedent's estate, assets may be acquired by a personal
representative or collector from the following sources:
(1) Tentative trusts created by the decedent in savings accounts for other persons.
(2) Gifts causa mortis made by the decedent.
(3) Joint deposit accounts with right of survivorship created by decedent pursuant to the provisions of G.S. 412.1 or otherwise; and joint tenancies with right of survivorship created by decedent in corporate stocks or other
investment securities.
(4) An interest in a security passing to a beneficiary pursuant to the provisions of Article 4 of Chapter 41 of the
General Statutes.
Such assets shall be acquired solely for the purpose of satisfying such claims, however, and shall not be
available for distribution to heirs or devisees.
(b) Where there are not sufficient personal and real assets of the decedent to satisfy all the debts and other claims
against his estate, the personal representative shall have the right to sue for and recover any and all personal property
or real property, or interest therein, which the decedent may in any manner have transferred or conveyed with intent
to hinder, delay, or defraud his creditors, and any personal property or real property, or interest therein, so recovered
shall constitute assets of the estate in the hands of the personal representative for the payment of debts and other
claims against the estate of the decedent. But if the alienee has sold the personal property or real property, or interest
therein, so fraudulently acquired by him from the decedent to a bona fide purchaser for value without notice of the
fraud, then such personal property or real property, or interest therein, may not be recovered from such bona fide
purchaser but the fraudulent alienee shall be liable to the personal representative for the value of the personal
property or real property, or interest therein, so acquired and disposed of to a bona fide purchaser. If the whole
recovery from the fraudulent alienee shall not be necessary for the payment of the debts and other claims against the
estate of the decedent, the surplus shall be returned to such fraudulent alienee or his assigns.
(c) Where there has been a recovery in an action for wrongful death, the same shall not be applied to the
payment of debts and other claims against the estate of decedent or devises, except as to the payment of reasonable

burial and funeral expenses and reasonable hospital and medical expenses incident to the injury resulting in death
and as limited and provided in G.S. 28-18-2 [G.S. 28A-18-2]. (1973, c. 1329, s. 3; 2005-411, s. 2.)
(7)

§ 29-14 Share of surviving spouse.
(a) Real Property. - The share of the surviving spouse in the real property is:

(1) If the intestate is survived by only one child or by any lineal descendant of only one deceased child, a onehalf undivided interest in the real property;
(2) If the intestate is survived by two or more children, or by one child and any lineal descendant of one or more
deceased children or by lineal descendants of two or more deceased children, a one-third undivided interest in the
real property;
(3) If the intestate is not survived by a child, children or any lineal descendant of a deceased child or children,
but is survived by one or more parents, a one-half undivided interest in the real property;
(4) If the intestate is not survived by a child, children or any lineal descendant of a deceased child or children, or
by a parent, all the real property.
(b) Personal Property. - The share of the surviving spouse in the personal property is:
(1) If the intestate is survived by only one child or by any lineal descendant of only one deceased child, and the
net personal property does not exceed thirty thousand dollars ($30,000) in value, all of the personal property; if the
net personal property exceeds thirty thousand dollars ($30,000) in value, the sum of thirty thousand dollars
($30,000) plus one half of the balance of the personal property;
(2) If the intestate is survived by two or more children, or by one child and any lineal descendant of one or more
deceased children, or by lineal descendants of two or more deceased children, and the net personal property does not
exceed thirty thousand dollars ($30,000) in value, all of the personal property; if the net personal property exceeds
thirty thousand dollars ($30,000) in value, the sum of thirty thousand dollars ($30,000) plus one third of the balance
of the personal property;
(3) If the intestate is not survived by a child, children, or any lineal descendant of a deceased child or children,
but is survived by one or more parents, and the net personal property does not exceed fifty thousand dollars
($50,000) in value, all of the personal property; if the net personal property exceeds fifty thousand dollars ($50,000)
in value, the sum of fifty thousand dollars ($50,000) plus one half of the balance of the personal property;
(4) If the intestate is not survived by a child, children, or any lineal descendant of a deceased child or children, or
by a parent, all of the personal property.
(c) When an equitable distribution of property is awarded to the surviving spouse pursuant to G.S. 50-20
subsequent to the death of the decedent, the share of the surviving spouse determined under subsections (a) and (b)
of this section shall be first determined as though no property had been awarded to the surviving spouse pursuant to
G.S. 50-20 subsequent to the death of the decedent, and then reduced by the net value of the marital estate awarded
to the surviving spouse pursuant to G.S. 50-20 subsequent to the death of the decedent. (1959, c. 879, s. 1; 1979, c.
186, s. 1; 1981, c. 69; 1995, c. 262, s. 3; 2001-364, s. 6.)
(8)

§ 30-3.1 Right of elective share.

(a) Elective Share. - The surviving spouse of a decedent who dies domiciled in this State has a right to claim an
"elective share", which means an amount equal to (i) the applicable share of the Total Net Assets, as defined in G.S.

30-3.2(4), less (ii) the value of Property Passing to Surviving Spouse, as defined in G.S. 30-3.3(a). The applicable
share of the Total Net Assets is as follows:
(1) If the decedent is not survived by any lineal descendants, one-half of the Total Net Assets.
(2) If the decedent is survived by one child, or lineal descendants of one deceased child, one-half of the Total
Net Assets.
(3) If the decedent is survived by two or more children, or by one or more children and the lineal descendants of
one or more deceased children, or by the lineal descendants of two or more deceased children, one-third of the Total
Net Assets.
(b) Reduction of Applicable Share. - In those cases in which the surviving spouse is a second or successive
spouse, and the decedent has one or more lineal descendants surviving by a prior marriage but there are no lineal
descendants surviving by the surviving spouse, the applicable share as determined in subsection (a) of this section
shall be reduced by one-half.
(c) Death Taxes. - Death taxes shall be taken into account as a claim against the estate in determining Total Net
Assets only to the extent that the assets received by the surviving spouse do not qualify for the federal estate tax
marital deduction pursuant to section 2056 of the Code or similar provisions under the laws of any other applicable
taxing jurisdiction. The amount of such claims shall equal the difference between the amount of such death taxes as
finally determined and the amount such death taxes would have been if all assets received by the surviving spouse
had qualified for the federal estate tax marital deduction pursuant to section 2056 of the Code and similar provisions
under the laws of any other applicable taxing jurisdictions. (2000-178, s. 2; 2003-296, s. 1.)
(9)

§ 29-30 Election of surviving spouse to take life interest in lieu of intestate share provided.

(a) In lieu of the intestate share provided in G.S. 29-14 or G.S. 29-21, or of the elective share provided in G.S.
30-3.1, the surviving spouse of an intestate or the surviving spouse who has petitioned for an elective share shall be
entitled to take as his or her intestate share or elective share a life estate in one third in value of all the real estate of
which the deceased spouse was seised and possessed of an estate of inheritance at any time during coverture, except
that real estate as to which the surviving spouse:
(1) Has waived his or her rights by joining with the other spouse in a conveyance thereof, or
(2) Has release or quitclaimed his or her interest therein in accordance with G.S. 52-10, or
(3) Was not required by law to join in conveyance thereof in order to bar the elective life estate, or
(4) Is otherwise not legally entitled to the election provided in this section.
(b) Regardless of the value thereof and despite the fact that a life estate therein might exceed the fractional
limitation provided for in subsection (a), the life estate provided for in subsection (a) shall at the election of the
surviving spouse include a life estate in the usual dwelling house occupied by the surviving spouse at the time of the
death of the deceased spouse if such dwelling house were owned by the deceased spouse at the time of his or her
death, together with the outbuildings, improvements and easements thereunto belonging or appertaining, and lands
upon which situated and reasonably necessary to the use and enjoyment thereof, as well as a fee simple ownership in
the household furnishings therein.
(c) The election provided for in subsection (a) shall be made by the filing of a notice thereof with the clerk of the
superior court of the county in which the administration of the estate is pending, or, if no administration is pending,
then with the clerk of the superior court of any county in which the administration of the estate could be
commenced. Such election shall be made:

(1) At any time within one month after the expiration of the time fixed for the filing of the petition for elective
share under Article 1A of Chapter 30, or
(2) In case of intestacy, then within 12 months after the death of the deceased spouse if letters of administration
are not issued within that period, or
(3) If letters of administration are issued within 12 months after the date of the death of the deceased spouse,
then within one month after the expiration of the time limited for filing claims against the estate, or
(4) If litigation that affects the share of the surviving spouse in the estate is pending, then within such reasonable
time as may be allowed by written order of the clerk of the superior court.
(c1) The notice of election shall:
(1) Be directed to the clerk with whom filed;
(2) State that the surviving spouse making the same elects to take under this section rather than under the
provisions of G.S. 29-14, 29-21, or 30-3.1, as applicable;
(3) Set forth the names of all heirs, devisees, legatees, personal representatives and all other persons in
possession of or claiming an estate or an interest in the property described in subsection (a); and
(4) Request the allotment of the life estate provided for in subsection (a).
(c2) The notice of election may be in person, or by attorney authorized in a writing executed and duly
acknowledged by the surviving spouse and attested by at least one witness. If the surviving spouse is a minor or an
incompetent, the notice of election may be executed and filed by a general guardian or by the guardian of the person
or estate of the minor or incompetent spouse. If the minor or incompetent spouse has no guardian, the notice of
election may be executed and filed by a next friend appointed by the clerk. The notice of election, whether in person
or by attorney, shall be filed as a record of the court, and a summons together with a copy of the notice shall be
served upon each of the interested persons named in the notice of election.
(d) In case of election to take a life estate in lieu of an intestate share or elective share, as provided in either G.S.
29-14, 29-21, or 30-3.3(a), the clerk of superior court, with whom the notice of election has been filed, shall
summon and appoint a jury of three disinterested persons who being first duly sworn shall promptly allot and set
apart to the surviving spouse the life estate provided for in subsection (a) and make a final report of such action to
the clerk.
(e) The final report shall be filed by the jury not more than 60 days after the summoning and appointment
thereof, shall be signed by all jurors, and shall describe by metes and bounds the real estate in which the surviving
spouse shall have been allotted and set aside a life estate. It shall be filed as a record of court and a certified copy
thereof shall be filed and recorded in the office of the register of deeds of each county in which any part of the real
property of the deceased spouse, affected by the allotment, is located.
(f) In the election and procedure to have the life estate allotted and set apart provided for in this section, the rules
of procedure relating to partition proceedings shall apply except insofar as the same would be inconsistent with the
provisions of this section.
(g) Neither the household furnishings in the dwelling house nor the life estates taken by election under this
section shall be subject to the payment of debts due from the estate of the deceased spouse, except those debts
secured by such property as follows:

(1) By a mortgage or deed of trust in which the surviving spouse has waived his or her rights by joining with the
other spouse in the making thereof; or
(2) By a purchase money mortgage or deed of trust, or by a conditional sales contract of personal property in
which title is retained by the vendor, made prior to or during the marriage; or
(3) By a mortgage or deed of trust made prior to the marriage; or
(4) By a mortgage or deed of trust constituting a lien on the property at the time of its acquisition by the
deceased spouse either before or during the marriage.
(h) If no election is made in the manner and within the time provided for in subsection (c) the surviving spouse
shall be conclusively deemed to have waived his or her right to elect to take under the provisions of this section, and
any interest which the surviving spouse may have had in the real estate of the deceased spouse by virtue of this
section shall terminate. (1959, c. 879, s. 1; 1961, c. 958, ss. 4-8; 1965, c. 848; 1997-456, s. 27; 2000-178, s. 3.)
(10)

§ 30-3.1 Right of elective share.

(a) Elective Share. - The surviving spouse of a decedent who dies domiciled in this State has a right to claim an
"elective share", which means an amount equal to (i) the applicable share of the Total Net Assets, as defined in G.S.
30-3.2(4), less (ii) the value of Property Passing to Surviving Spouse, as defined in G.S. 30-3.3(a). The applicable
share of the Total Net Assets is as follows:
(1) If the decedent is not survived by any lineal descendants, one-half of the Total Net Assets.
(2) If the decedent is survived by one child, or lineal descendants of one deceased child, one-half of the Total
Net Assets.
(3) If the decedent is survived by two or more children, or by one or more children and the lineal descendants of
one or more deceased children, or by the lineal descendants of two or more deceased children, one-third of the Total
Net Assets.
(b) Reduction of Applicable Share. - In those cases in which the surviving spouse is a second or successive
spouse, and the decedent has one or more lineal descendants surviving by a prior marriage but there are no lineal
descendants surviving by the surviving spouse, the applicable share as determined in subsection (a) of this section
shall be reduced by one-half.
(c) Death Taxes. - Death taxes shall be taken into account as a claim against the estate in determining Total Net
Assets only to the extent that the assets received by the surviving spouse do not qualify for the federal estate tax
marital deduction pursuant to section 2056 of the Code or similar provisions under the laws of any other applicable
taxing jurisdiction. The amount of such claims shall equal the difference between the amount of such death taxes as
finally determined and the amount such death taxes would have been if all assets received by the surviving spouse
had qualified for the federal estate tax marital deduction pursuant to section 2056 of the Code and similar provisions
under the laws of any other applicable taxing jurisdictions. (2000-178, s. 2; 2003-296, s. 1.)
(11) § 29-15 Shares of others than surviving spouse.
Those persons surviving the intestate, other than the surviving spouse, shall take that share of the net estate not
distributable to the surviving spouse, or the entire net estate if there is no surviving spouse, as follows:
(1) If the intestate is survived by only one child or by only one lineal descendant of only one deceased child, that
person shall take the entire net estate or share, but if the intestate is survived by two or more lineal descendants of
only one deceased child, they shall take as provided in G.S. 29-16; or

(2) If the intestate is survived by two or more children or by one child and any lineal descendant of one or more
deceased children, or by lineal descendants of two or more deceased children, they shall take as provided in G.S. 2916; or
(3) If the intestate is not survived by a child, children or any lineal descendant of a deceased child or children,
but is survived by both parents, they shall take in equal shares, or if either parent is dead, the surviving parent shall
take the entire share; or
(4) If the intestate is not survived by such children or lineal descendants or by a parent, the brothers and sisters
of the intestate, and the lineal descendants of any deceased brothers or sisters, shall take as provided in G.S. 29-16;
or
(5) If there is no one entitled to take under the preceding subdivisions of this section or under G.S. 29-14,
a. The paternal grandparents shall take one half of the net estate in equal shares, or, if either is dead, the survivor
shall take the entire one half of the net estate, and if neither paternal grandparent survives, then the paternal uncles
and aunts of the intestate and the lineal descendants of deceased paternal uncles and aunts shall take said one half as
provided in G.S. 29-16; and
b. The maternal grandparents shall take the other one half in equal shares, or if either is dead, the survivor shall
take the entire one half of the net estate, and if neither maternal grandparent survives, then the maternal uncles and
aunts of the intestate and the lineal descendants of deceased maternal uncles and aunts shall take one half as
provided in G.S. 29-16; but
c. If there is no grandparent and no uncle or aunt, or lineal descendant of a deceased uncle or aunt, on the
paternal side, then those of the maternal side who otherwise would be entitled to take one half as hereinbefore
provided in this subdivision shall take the whole; or
d. If there is no grandparent and no uncle or aunt, or lineal descendant of a deceased uncle or aunt, on the
maternal side, then those on the paternal side who otherwise would be entitled to take one half as hereinbefore
provided in this subdivision shall take the whole. (1959, c. 879, s. 1.)
(12) § 29-16 Distribution among classes.
(a) Children and Their Lineal Descendants. - If the intestate is survived by lineal descendants, their respective
shares in the property which they are entitled to take under G.S. 29-15 of this Chapter shall be determined in the
following manner:
(1) Children. - To determine the share of each surviving child, divide the property by the number of surviving
children plus the number of deceased children who have left lineal descendants surviving the intestate.
(2) Grandchildren. - To determine the share of each surviving grandchild by a deceased child of the intestate in
the property not taken under the preceding subdivision of this subsection, divide that property by the number of such
surviving grandchildren plus the number of deceased grandchildren who have left lineal descendants surviving the
intestate.
(3) Great-Grandchildren. - To determine the share of each surviving great-grandchild by a deceased grandchild
of the intestate in the property not taken under the preceding subdivisions of this subsection, divide that property by
the number of such surviving great-grandchildren plus the number of deceased great-grandchildren who have left
lineal descendants surviving the intestate.
(4) Great-Great-Grandchildren. - To determine the share of each surviving great-great-grandchild by a deceased
great-grandchild of the intestate in the property not taken under the preceding subdivisions of this subsection, divide

that property by the number of such surviving great-great-grandchildren plus the number of deceased great-greatgrandchildren who have left lineal descendants surviving the intestate.
(5) Other Lineal Descendants of Children. - Divide, according to the formula established in the preceding
subdivisions of this subsection, any property not taken under such preceding subdivisions, among the lineal
descendants of the children of the intestate not already participating.
(b) Brothers and Sisters and Their Lineal Descendants. - If the intestate is survived by brothers and sisters or the
lineal descendants of deceased brothers and sisters, their respective shares in the property which they are entitled to
take under G.S. 29-15 of this Chapter shall be determined in the following manner:
(1) Brothers and Sisters. - To determine the share of each surviving brother and sister, divide the property by the
number of surviving brothers and sisters plus the number of deceased brothers and sisters who have left lineal
descendants surviving the intestate within the fifth degree of kinship to the intestate.
(2) Nephews and Nieces. - To determine the share of each surviving nephew or niece by a deceased brother or
sister of the intestate in the property not taken under the preceding subdivision of this subsection, divide that
property by the number of such surviving nephews or nieces plus the number of deceased nephews and nieces who
have left lineal descendants surviving the intestate within the fifth degree of kinship to the intestate.
(3) Grandnephews and Grandnieces. - To determine the share of each surviving grandnephew or grandniece by a
deceased nephew or niece of the intestate in the property not taken under the preceding subdivisions of this
subsection, divide that property by the number of such surviving grandnephews and grandnieces plus the number of
deceased grandnephews and grandnieces who have left children surviving the intestate.
(4) Great-Grandnephews and Great-Grandnieces. - To determine the share of each surviving child of a deceased
grandnephew or grandniece of the intestate, divide equally among the great-grandnephews and great-grandnieces of
the intestate any property not taken under the preceding subdivisions of this subsection.
(5) Grandparents and Others. - If there is no one within the fifth degree of kinship to the intestate entitled to take
the property under the preceding subdivisions of this subsection, then the intestate's property shall go to those
entitled to take under G.S. 29-15(5).
(c) Uncles and Aunts and Their Lineal Descendants. - If the intestate is survived by uncles and aunts or the lineal
descendants of deceased uncles and aunts, their respective shares in the property which they are entitled to take
under G.S. 29-15 shall be determined in the following manner:
(1) Uncles and Aunts. - To determine the share of each surviving uncle and aunt, divide the property by the
number of surviving uncles and aunts plus the number of deceased uncles and aunts who have left children or
grandchildren surviving the intestate.
(2) Children of Uncles and Aunts. - To determine the share of each surviving child of a deceased uncle or aunt of
the intestate in the property not taken under the preceding subdivision of this subsection, divide that property by the
number of surviving children of deceased uncles and aunts plus the number of deceased children of deceased uncles
and aunts who have left children surviving the intestate.
(3) Grandchildren of Uncles and Aunts. - To determine the share of each surviving child of a deceased child of a
deceased uncle or aunt of the intestate, divide equally among the grandchildren of uncles or aunts of the intestate
any property not taken under the preceding subdivisions of this subsection. (1959, c. 879, s. 1; 1979, c. 107, ss. 2, 3.)

(13) § 28A-26-1 Domiciliary and ancillary probate and administration.
The domiciliary, or original, administration of the estates of all decedents domiciled in North Carolina at the
time of death shall be under the jurisdiction of this State and of a proper clerk of superior court in this State, and the
original probate of all wills of such persons shall be in this State. Any administration of the estate and any probate of
a will of such decedents outside North Carolina shall be ancillary only. All assets, except real estate (but including
proceeds from the sale of real estate), subject to ancillary administration in a jurisdiction outside North Carolina
shall, to the extent such assets are not necessary for the requirements of such ancillary administration, be transferred
and delivered by the ancillary personal representative to the duly qualified personal representative in this State for
administration and distribution by the domiciliary personal representative, and the domiciliary personal
representative in this State shall have the duty of collecting all such assets from the ancillary personal representative.
The receipt of the domiciliary personal representative shall fully acquit the ancillary personal representative with
respect to the assets covered thereby. The domiciliary personal representative in North Carolina shall have the
exclusive right and duty to pay all federal and North Carolina taxes owed by the estate of such decedent and to make
proper distribution of all assets including those collected from the ancillary personal representative. (1963, c. 634;
1973, c. 1329, s. 3.)
(14) § 28A-26-3 Ancillary administration.
(a) Any domiciliary personal representative of a nonresident decedent upon the filing of a certified or
exemplified copy of letters of appointment with the clerk of superior court who has venue under G.S. 28A-3-1 may
be granted ancillary letters in this State notwithstanding that the domiciliary personal representative is a nonresident
of this State or is a foreign corporation. If the domiciliary personal representative is a foreign corporation, it need not
qualify under any other law of this State to authorize it to act as ancillary personal representative in the particular
estate. If application is made for the issuance of ancillary letters to the domiciliary personal representative, the clerk
of superior court shall give preference in appointment to the domiciliary personal representative unless the decedent
shall have otherwise directed in a will.
(b) If, within 90 days after the death of the nonresident, or within 60 days after issue of domiciliary letters,
should that be a shorter period, no application for ancillary letters has been made by a domiciliary personal
representative, any person who could apply for issue of letters had the decedent been a resident may apply for issue
of ancillary letters.
If it is known that there is a duly qualified domiciliary personal representative, the clerk of superior court shall
send notice of such application, by registered mail, to that personal representative and to the appointing court. Such
notice shall include a statement that, within 14 days after its mailing, the domiciliary personal representative may
apply for the issue of ancillary letters with the preference specified in subsection (a) of this section; and that his
failure to do so will be deemed a waiver, with the result that letters will be issued to another. Upon such failure, the
clerk of superior court may issue ancillary letters in accordance with the provisions of Article 4 of this Chapter.
If the applicant and the clerk of superior court have no knowledge of the existence of a domiciliary personal
representative, the clerk of superior court may proceed to issue ancillary letters. Subsequently, upon it becoming
known that a domiciliary personal representative has been appointed, whether such appointment occurred before or
after the issue of ancillary letters, the clerk of superior court shall notify the domiciliary personal representative, by
registered mail, of the action taken by the clerk of superior court and the state of the ancillary administration. Such
notice shall include a statement that at any time prior to approval of the ancillary personal representative's final
account the domiciliary personal representative may appear in the proceedings for any purpose he may deem
advisable; and that he may apply to be substituted as ancillary personal representative, but that such request will not
be granted unless the clerk of superior court finds that such action will be for the best interests of North Carolina
administration of the estate. (1973, c. 1329, s. 3.)

(15) § 30-15 When spouse entitled to allowance.
Every surviving spouse of an intestate or of a testator, whether or not he has petitioned for an elective share,
shall, unless he has forfeited his right thereto, as provided by law, be entitled, out of the personal property of the
deceased spouse, to an allowance of the value of ten thousand dollars ($10,000) for his support for one year after the
death of the deceased spouse. Such allowance shall be exempt from any lien, by judgment or execution, acquired
against the property of the deceased spouse, and shall, in cases of testacy, be charged against the share of the
surviving spouse. (1868-9, c. 93, s. 81; 1871-2, c. 193, s. 44; 1880, c. 42; Code, s. 2116; 1889, c. 499, s. 2; Rev., s.
3091; C.S., s. 4108; 1953, c. 913, s. 1; 1961, c. 316, s. 1; c. 749, s. 1; 1969, c. 14; 1981, c. 413, s. 1; 1995, c. 262, s.
4; 2000-178, s. 4.)

